有關國外企業來臺掛牌是否需先補辦公開發行問答集

FAQ:

Are foreign enterprises required to complete supplementary procedures for classification as a public company in order to list in Taiwan?

問題一、國外企業來臺登錄興櫃及第一上櫃，是否需先補辦公開發行？
Q1.
Must a foreign enterprise complete supplementary procedures for classification as a public company before it can obtain Emerging Stock Market registration or a primary OTC listing in Taiwan?

回答：

    依照外國法律組織登記之國外企業來臺登錄興櫃及第一上櫃，不需先補辦公開發行。

A1:
Foreign enterprises organized and registered under the laws of a foreign country do not need to complete supplementary procedures for classification as a public company in order to obtain Emerging Stock Market registration or a primary OTC listing in Taiwan.
問題二、為何國外企業來臺登錄興櫃及第一上櫃，不需先補辦公開發行？
Q2:
Why are foreign enterprises not required to complete supplementary procedures for classification as a public company in order to obtain Emerging Stock Market registration or a primary OTC listing in Taiwan?

回答：

    有關公司補辦公開發行之法源依據，係規定於公司法第一百五十六條第四項及證券交易法（以下簡稱證交法）第四十二條第一項，但公司法及證交法所稱公司，均係指依照我國公司法組織、登記、成立者，因來臺登錄興櫃及第一上櫃之國外企業，係依照外國法律組織登記之公司，非屬公司法或證交法所稱之公司，因此，並不適用有關補辦公開發行之規定，不需先補辦公開發行。

A2:
The legal provisions relating to the completion of supplementary procedures for classification as a public company are set out in Article 156, paragraph 4 of the Company Act and Article 42, paragraph 1 of the Securities and Exchange Act, but the term "company" in the Company Act and the Securities and Exchange Act means a company that is organized, registered, and established under the ROC Company Act. A foreign enterprise seeking to register on Taiwan's Emerging Stock Market or obtain a primary OTC listing is a company organized and registered under the laws of a foreign country, and so cannot meet the definition of a company as set out in the Company Act or the Securities and Exchange Act. Therefore the requirement that a non-public company must complete supplementary procedures for classification as a public company does not apply to a foreign enterprise.

問題三、國外企業來臺登錄興櫃及第一上櫃，雖不需先補辦公開發行，但其是否亦屬公開發行公司？
Q3:
Since a foreign enterprise is not required to complete supplementary procedures for classification as a public company in order to obtain Emerging Stock Market registration or a primary OTC listing in Taiwan, does it still qualify as a public company?

回答：
    來臺登錄興櫃及第一上櫃之國外企業，因其依法均無需先補辦公開發行，且金管會證期局「外國發行人募集與發行有價證券審查準則」（以下簡稱外國募發準則）亦無有關國外企業補辦公開發行之作業規定，因此，來臺登錄興櫃及第一上櫃之國外企業非屬公司法及證交法所稱之「公開發行公司」。 

A3:
Foreign enterprises that register on the Emerging Stock Market or obtain a primary OTC listing in Taiwan are not required by law to complete supplementary procedures for classification as a public company, and the Regulations Governing the Offering and Issuance of Securities by Foreign Securities Issuers, which are issued by the Financial Supervisory Commission's Securities and Futures Bureau (SFB), also make no provision for supplementary procedures for classification as a public company. For these reasons, a foreign enterprise seeking to list on the Emerging Stock Market or obtain a primary OTC listing in Taiwan is not a "public company" as that term is defined in the Company Act or the Securities and Exchange Act.
問題四、來臺登錄興櫃及第一上櫃之國外企業，其法律地位為何？
Q4:
What is the legal status of foreign enterprises that obtain Emerging Stock Market registration or a primary OTC listing in Taiwan?

回答：
    來臺登錄興櫃之國外企業，其登錄興櫃前為「外國發行人」，登錄興櫃後及第一上櫃掛牌後，根據金管會證期局外國募發準則第三條及本中心相關章則規定，其分別稱為「外國興櫃公司」及「第一上櫃公司」。
A4:
Before a foreign enterprise obtains Emerging Stock Market registration in Taiwan, it is referred to as a "foreign issuer." After it obtains Emerging Stock Market registration or a primary OTC listing, it is referred to, in accordance with Article 3 of the Regulations Governing the Offering and Issuance of Securities by Foreign Securities Issuers, as either a "foreign emerging stock company" or a "company with a primary OTC listing."

問題五、來臺登錄興櫃及第一上櫃之國外企業，在不補辦公開發行之情形下，若其違反證交法相關規定時，相關違規處置措施為何?投資人及投保中心是否可對其求償或提起訴訟?
Q5:
Since a foreign enterprise that obtains Emerging Stock Market registration or primary OTC listing in Taiwan does not complete supplementary procedures for classification as a public company, what recourse is available when it violates the Securities and Exchange Act? Can investors or the Securities and Futures Investors Protection Center seek compensation or file litigation against it?

回答：

    有價證券之募集、發行或買賣應受證交法規範，證交法第二條訂有明文，國外企業之股票在我國境內募集、發行或買賣者，亦應受我國證券管理法令之規範（財政部76年9月18日台財證(二)字第6805號函參照）。惟國外企業非屬依我國公司法組織之股份有限公司，其來臺申請股票登錄興櫃或第一上櫃，是否適用證券交易法之所有規定，應分別觀之。如屬規範有價證券之募集、發行或買賣之條文，不論是國內外企業發行之有價證券，均應適用；如屬規範我國公開發行公司之條文，則以不適用為原則。蓋依證交法第四條有關公司定義之規定，證交法所規範者，應係指依我國公司法組織之公司，而其相關規定不乏針對公開發行公司訂定特別規定以排除公司法適用之情形，更顯示其規範者我國國內公司，因此這些規定適用上應不及於國外企業，且若非如此解釋，恐有適用上之困難。

    至於國外企業來臺登錄興櫃及第一上櫃，應適用證交法上有關有價證券之募集、發行或買賣之規範，諸如募集發行應經向主管機關申報生效(證交法第二十二條)、內線交易、短線交易及操縱市場禁示之規範等，均應適用，國外企業及其相關人如有違反，應負民、刑事責任。如造成投資人損害，投資人及投保中心當然可提起訴訟求償。
A5:
The Securities and Exchange Act expressly provides that the public offering, issuance, and trading of securities are governed by the Act, and the Ministry of Finance issued a circular on 18 September 1987 (Ref: Letter Taiwan-Finance-Securities (II) No. 6805) confirming that the securities laws and regulations also govern the public offering, issuance, and trading in Taiwan of the stocks of foreign enterprises. However, foreign enterprises are not companies limited by shares organized under the ROC Company Act, so when they obtain Emerging Stock Market registration or primary OTC listing in Taiwan, whether or not all the provisions of the Securities and Exchange Act apply to the public offering, issuance, and trading of their stocks depends on circumstances. Provisions that apply generally to the public offering, issuance, or trading of securities apply to securities issued by both domestic and foreign enterprises. Provisions that apply specifically to public companies from the ROC do not, in principle, apply to foreign enterprises. "Company", for purposes of the Securities and Exchange Act, as defined in Article 4 of that Act, means a company organized under the ROC Company Act. And the Securities and Exchange Act contains numerous special provisions that expressly exclude applicability of the Company Act to public companies under specific circumstances, underscoring the fact that it is directed at domestic ROC companies. It can thus be inferred that the provisions of the Securities and Exchange Act concerning companies should not generally apply to foreign enterprises. If we were to interpret otherwise, difficulties in application would arise. 

      Provisions in the Securities and Exchange Act applying to foreign enterprises that obtain Emerging Stock Market registration or a primary OTC listing in Taiwan would certainly include the following: (1) provisions governing the offering, issuance, and trading of securities, including the requirement that a public offering and issuance may not go forward until it has been registered with the competent authority and the registration has become effective (Article 22, Securities and Exchange Act), and prohibitions against insider trading, short-swing trading, and market manipulation. A foreign enterprise or any person related thereto that violates such provisions would bear civil and criminal liability, and if the violation causes losses to investors, the investors or the Securities and Futures Investors Protection Center would naturally be able to file litigation and press claim for compensation.
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